EC 438 – Business, Law, and Economics

Fall 2006
Syllabus

Class meets: 
MWF 2–2:50 am in Baker 102
Instructor: 
Dr. Richard Boylan

Office: 
248 Baker Hall

Office hours: 
MW 11-12            

Phone:
713-348-2386

E-mail:
rboylan@rice.edu
Required Text: Law and Economics by Cooter and Ulen, 4th ed.

Prerequisites: ECON 211.  We will be make extensive use of decision trees and use some calculus. Even if you have not seen either, I will be happy to meet outside class to go over the material that you will need. The calculus that is used in the course is review at http://www.owlnet.rice.edu/%7Eecon438/fall05/calculus.pdf. 
Course Description: This course covers the tools in law and economics which are used to characterize efficient laws in property, tort, contract, and agency law.  The course will focus on applying the law and economic tools to actual cases.

Objectives:  Students will be expected to understand the basic economic analysis of property, tort, contract, agency, and criminal law.  Students will also be expected to know how to brief cases.

Course outline: 

Introduction (one week)

Property law (three weeks) 

Tort law (two weeks)

Contract law (five weeks)

Agency law (one week)

Criminal law (one week)

Attendance policy: You are expected to come to every class.

Grading:

Midterm (October 20 & 23) 35%

Final 45% 

Homework 20%

Numerical scores are translated into letter grades as follows: 97-100 A+, 93-96 A, 90-92 A-, 87-89 B+, 83-86 B, 80-82 B-, 77-79 C+, 73-76 C, 70-72 C-, 67-69 D+, 63-66 D, 60-62 D-, 0-59 F.

Make-ups: There will be no make-ups for missed coursework, assignments, and examination unless you receive the permission of the instructor prior to the date of the assignment or exam.

Extra credit: There will be no extra credit assignments.

Reasonable accommodation statement: Any student with a documented disability needing academic adjustments or accommodations is requested to speak with me during the first two weeks of class.  All discussions will remain confidential.  Students with disabilities will need to also contact Disability Support Services in the Ley Student Center.

Any student with a disability requiring accommodations in this course is encouraged to contact me after class or during office hours.  Additionally, students will need to contact Disability Support Services in the Ley Student Center.

If you have a documented disability that will impact your work in this class, please contact me to discuss your needs. Additionally, you will need to register with the Disability Support Services Office in the Ley Student Center.

Midterm: Midterm has two parts: 
· Part One is take-home, handed out the Friday October 14 and will take one hour. It will be due Monday, October 17 at 11am. Each take-home exam is subject to the rules available here, bound by the honor code.

· Part Two will take place during class time, Monday, October 17. 

Rules for Take-Home Midterm: These directions are bound by the Honor Code.
1. Do not talk about the test with anyone who has already taken it before you take it.

2. Do not look at the exam (remove the extra staple) until you are ready to take the test.

3. Take the test in one time period (i.e. no breaks) of 1 hour (60 minutes).

4. This Exam is Closed Book and Closed Notes.

5. Sign your exam with the honor pledge.

6. At the end of 1 hour, close the test and do not look at it again.

7. Do not talk about the test with anyone who has not already taken it.

8. Put the test into an envelope and bring it to class.
Homework: You need to turn in a case brief for all cases in boldface.  The tentative schedule lists if the cases are in the textbook (CU), in the textbook’s webpage (http://www.cooter-ulen.com/), or on Lexis/Nexis.  If there are words in the cases that you do not understand, you should consult http://dictionary.law.com/. Do not email me copies of the homework.

Lexis/Nexis: For this class, you will have to learn how to use Lexis/Nexis to retrieve articles and cases.  If you have any difficulties in doing this on your own, you should stop by my office for help.  Make sure you do so before any assignment is due; because not being able to download the material (because the system was down, because you could not find the material) will not be accepted as an excuse for not turning in material on time. From campus, you can access Lexis/Nexis through the following link: http://www.rice.edu/fondren/collections/electr/restricted/bkshld_acaduni.html To use Lexis/Nexis outside campus, follow the instructions at http://proxy.rice.edu/
Briefing a case: One of the most important skills you will learn in this class is to learn how to brief a case.  Except for 9., the questions you need to answer are the standard ones in any case brief.  All case briefs must be 1-2 pages long, typed and written in coherent, logical, and carefully edited prose. You can find a list of places where you can print your brief of campus at http://www.rice.edu/it/help/owlnet/#print . Turn in your brief at the beginning of class; if you want to be able to consult your brief during class, bring two copies of the case brief to class.  You need to include the answer of the first question as the title of your brief, and then number the answers to the eight other questions. This way, it will make it easier to find the information that you need in class.  You cannot include quotes in your brief. For each quote that you include, 20 points will be taken off for each quote.  You cannot paraphrase the case in your brief. If you are not sure whether or not you are paraphrasing, ask yourself if the words, the sentence structure that you are using are the ones you normally use. 10 points will be taken off if you paraphrase a case.  For instance, you need to restate the majority opinion using your own words.  You cannot copy somebody else’s brief. Turn in one copy at the beginning of class and keep the other with you to help you discuss the case. The nine questions that you need to answer are the following:
Title.  Case name and citation.

1. Type of court that heard the case and year. (E.g., state, federal, appeal,…)

2. Concise rule of law.  There may be several rules of law in the case, but one may be the most relevant given the chapter in CU that we will be currently discussing.  You may find it difficult to distinguish the rule of law and the holding. (The textbook makes matter worse by confusing the two.) Appellate court does not just resolve a case, but may also establishes its ratio decidendi – the principle of the decision. The holding is relevant for the particular parties in the lawsuit.  The concise rule of law is what affects all other individuals who in the future may be involved in cases that have some similarity to this case. In appellate decisions, you may find the rule of law among the ratio decidendi.  In general there may be multiple rules of law and multiple ratio decidendi that result in the same holding.
3. Facts. (One to two paragraphs.)  

a. Who are the plaintiffs? The defendants?  For a trial court, the first name (the one that comes before the “v.”) is the plaintiff, while the second name (the one that comes after the “v”) is the defendant.  However, for appeal cases, you will have to read the case carefully to be able to tell who are the plaintiffs and who are the defendants.  Glossary: Plaintiff: the party who originally brought the lawsuit. Defendant: the party against whom the lawsuit was brought.  

b. If the case is an appeal of a trial decision, mention who is the plaintiff, the defendant, the appellant, and the appellee.  To avoid confusion, appeals court will sometimes say something like Charles R. Brewer for defendant-appellant. Also, the first name listed in the case is usually the name of the appellee. Glossary.  Appellant: the party who has appealed the decision of the trial court or lower court.

c. Make clear which facts are under dispute, and which ones are not.  To make things clear, instead of using the name of the parties, use their roles (e.g., the driver, the contractor).   

d. Sometimes the summary in www.cooter-ulen.com does not include all the facts that you need to write the brief.  In this case, you should look for the missing information on Lexis/Nexis.

4. Issue.  This should consist of one specific question that can be answered by “yes” or “no.”  See question 3 for more details.

5. Holding of the case.  (“Yes” or “no” decision by the majority.)

6. Majority opinion.  Rationale given by the court for arriving at its decision.

7. Minority opinion.  Rationale for minority to have wanted a different decision. Usually, if there is a minority opinion, the case would read as follows:

Name of judge (Dissent).

      Do not write Name of judge (Dissent) on your brief! (Last year it took me the entire semester to get students to stop doing this.) I am just telling you where to find on the case you will find minority opinion.

8. Answer the questions that will come with the case. You do not need to give a very long answer. Usually, three sentences will suffice. 

In terms of grading each question is given the following number of points: 1 (10 pts), 2 (20 pts), 3 (20 pts), 4+5 (10 pts), 6+7 (20 pts), 8 (20pts).
Sample brief

Butterfield v. Forrester, 11 East 60

1. Tort. 

2. Court of King’s Bench (First level of appeal); 1809.

3. Any negligence in the part of the plaintiff is a complete bar from recovery. 

Plaintiff: Butterfield, the rider. 

Defendant:  Forrester, the home owner.           

Home owner was making home repairs and left a pole across part of the road. At dusk, rider rode against the pole, and fell with his horse.  Rider sues defendant for physical damages. The court finds that if rider had been riding with ordinary care, the rider would have seen the pole and hence sided with the home owner. Rider appeals the rule that contributory negligence should bar recovery. 

4. Is Forrester liable for damages to Butterfield?
5. No.
6. Even though one party makes the wrong decision, you need to give the other parties the incentive to do what is right, which is to ride with care.   Riding with care is important to minimize harm when other people make mistakes. In this case, rider could have avoided accident by riding slower. 

7. No minority opinion.  

TENTATIVE SCHEDULE 

CU = Cooter & Ulen, Law & Economics

CUW = http://www.cooter-ulen.com/
LN = Lexis/Nexis, http://web.lexis-nexis.com/universe
August 28. Class overview

August 30. Introduction to Law and Legal Institutions (CU Chp 3)

September 1. Precedent: Butterfield v. Forrester (CU), Davies v. Mann (CU).

September 6. Should all property rights be privately owned? (CU 74-85, 107-110) 
Hwk 1: Haslem v. Lockwood, 37 Conn. 500 (Supreme Court of Connecticut, 1871) (LN). Question: What property right regime best describes who owned the manure that lay scattered along the side of a public highway?
September 8. Should all property rights be privately owned? (CU 119-144, 147-151, 164-166) Lamb-Weston, Inc. v. McCain Foods Ltd., 78 F.3 540 (1996), United States Court of Appeals, (LN).

September 11. How are property rights first acquired? (CU 144-147) Pierson v. Post, Cal. R. 175, 2 Am. Dec 264 (1805) Supreme Court of New York (CU). 
Hwk 2: Hammonds v. Central Kentucky 255 Ky 685 (1934) (LN; warning the case is described incorrectly in CU).  Question: How would this decision affect the way the gas industry operates?

September 13. How are property rights first acquired? White v. Samsung, 971 F. 2d 1395 (1992), United States Court of Appeals (LN). Adverse Possession (CU 154-156). Naab v. Nolan, 327 S.E.2d 151 (1985), Supreme Court of Appeals of West Virginia.
Hwk 3: Popov v. Hayashi (2002) (http://www.owlnet.rice.edu/~econ438). Question: Does the decision in this case overturn Pierson v. Post?

September 15. How does one protect property rights? (CU 99-104) Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five, Inc., 114 So. 2d 357 (1959) Fla. App (LN), Boomer v. Atlantic Cement Co. (CU), Spur Industries v. Del Webb (CUW).
September 18. Decision making under uncertainty, insurance. (CU 49-53). What is the most efficient way of protecting property rights? (CU 85-99, 104-107, 110-111), Prah v. Maretti, 321 N.W.2d 182 (1982), Supreme Court of Wisconsin (LN), Vincent v. Lake Erie, 109 Minn. 456, 124 N.W 221 (1910) (CU). 
Hwk 4: Jacque v. Steenberg Homes 209 Wis 2d 605 (1997) (LN). Question: Did the court make the efficient decision? (This may take more that 2 or three sentences, but make sure to give a tight argument.)  Notes: Nominal damages are awarded in certain cases where, although the plaintiff has not sustained actual loss or injury, the court want to make the statement that a particular type of conduct is not permitted. In Wisconsin, Circuit Courts are trial courts.
September 20. Trespass and Nuisance (CU 166-172)

September 22:  Takings and Regulation (CU 174-181)
September 25. Takings and Regulation. Pennsylvania Coal Co. v. Mahon (CUW). 

Hwk 5: Miller v. Schoene (CUW).  Question: In class I went over for three different theories to decide in which cases the government should compensate the owner. Explain how you would use each theory to come up with the decision in this case (i.e., on whether or not to compensate). (This question will take more than a few sentences to answer.)
September 27. Takings & Regulation,. Poletown Neighborhood Council (CUW).
September 29. Tort Law (CU 307-333). Liebeck v. McDonald's Restaurants, No. CV-93-02419, 1995 (N.M. Dist. Aug. 18, 1994).
October 2. Tort Law, continuation.

October 4. Tort Law, continuation
October 6.  Hand rule (CU 333-337). Drake v. Lerner Shops of Colorado, Inc., 154 Col. 1, 357 P.2d 624 (1960), Supreme Court of Colorado (LN).
Hwk 6: Winn Dixie Stores, Inc. v. Benton, 576 So.2d 359 (1991), District court of Appeal of Florida (LN) Question: What type of liability, negligence rule is the court using in this case?
October 9. Hand rule. United States v. Carroll Towing Co. 159 F.2d 169 (1947) United States Court of Appeals (CU). 
Hwk 7: Fischer v. Pepsi Cola Bottling Co. of Omaha, Inc., 972 F.2d 906 (1992), United States Court of Appeals (LN). Question: make assumptions about B, P, L and that you find reasonable, and use the hand rule to determine whether or not Pepsi Cola Bottling Co. of Omaha was negligent. (Make sure you include the units of measurements; e.g., $/day, $/week,…)

October 11.  Hand rule. McCarty v. Pheasant Run, Inc., 826 F.2d 1554 (1987), United States Court of Appeals (LN).  
October 13. Strict liability and Product liability (CU 379-383). Klein v. Pyrodyne Corp, 810 P.2d 917 (1991), Supreme Court of Washington (LN)
Hwk 8: Escola v. Coca Cola Bottling Co., 24 Cal.2d 453 (1944), California Supreme Court (LN).  The most important part of this case is the concurring opinion by Justice Traynor.  So, assume that the rule of law in this case is the one stated by Traynor. (Hint: do not talk about Res Ipsa Loquitur, this is the doctrine used in the majority opinion.) Question: What type of liability, negligence rule is the court using in this case?

October 18. The functions of contract law; gap-filling by courts (CU 188-189, 195-205, 211-217). Riggs v. Palmer (CUW), Solow v. Wellner, 569 N.Y. Supp. 2d 882 (1991) (LN).
October 20. Review & catch-up. Take-home midterm handed out.
October 23.  In class midterm.
.  
October 25. Should remedies be set high enough to prevent default? Alcoa Co. of America v. Essex Group, Inc., 499 F. Supp. 53 (1980) (LN).
October 27. Bargain theory (CU 189-195). Hamer v. Sidway (CUW).
Hwk 9: Paterek v. Liberty Park of America, 465 N.W.2d 342 (1990), Court of Appeals of Michigan (LN). Question: Explain why the contract is valid according to bargain theory. 

October 30. Bargain theory. Allegheny College v. National Chautauqua Bank (CUW)
Hwk 10: O’Neill v. De Laney, 415 N.E. 2d 1260 (1980), Appellate Court of Illinois (LN). Question: Explain why this contract is not valid according to bargain theory.
November 1. Specific performance (CU 250-251). Peevyhouse v. Garland Coal & Mining Co (CUW)

Homework 11: Walgreen v. Sara Creek Corp, 966 F.2d 273 (1992), U.S. Court of Appeals. (LN). Question: Come up with two different small modifications of the case in which Judge Posner would have come up with a different decision. Explain why you reach your conclusions. (This may take more than a couple of sentences.)
November 3. Optimal reliance (CU 205-210). Hadley v. Baxendale (CU).
November 6. Expectation & reliance damages (CU 237-250, 254-267). Hawkins v. McGee (CU).
November 8. Expectation & reliance damages.
November 10. Expectation & reliance damages.
November 13. Formation Defenses and Performance Excuses (CU 217-225). Cidis v. White, 71 Misc.2d 481, 336 N.Y.S.2d 362 (1972), District Court, Nassau County (LN).
Hwk 12: Alaska Packers’ Association v. Domenico (CUW). Question: Could Alaska Packers have refused to change the contract and then sued for damages? Explain.
November 15. Formation Defenses and Performance Excuses (CU 267-294). Post v. Jones (CU), Taylor v. Caldwell (CU).
Hwk 13: Batsakis v. Demotsis (CUW). Question: Did Batsakis have monopoly power? What type of evidence are you using to come up with this conclusion?
November 17. Formation Defenses and Performance Excuses.
Hwk 14: Liautaud v. Liautaud, U.S. Court of Appeals, 221 F.3d 981 (2000) (LN). Ignore the part of the case that discusses whether the exchange was a gift and how the ruling on the case is changed if it is a gift. Question: Come up with an agreement that the court would have upheld
November 20: Article 2 of the Uniform Commercial Code (Sales). Northrop Corporation v. Litronic Industries, 29 F. 3d 1173 (U.S. Court of Appeals, 1994) (LN).
November 22: Article 2 of the Uniform Commercial Code (Sales).
Hwk 15. Ionics, Inc. v. Elmwood Sensors, Inc., 110 F.3d 184 (1997), U.S. Court of Appeals. Question: What is the economic reason (i.e., not the legal reason) that the court gives for why the court ruled the way it did?
November 24. Forms of Business Organization. Vicarious liability (CU 361, stop reading when authors mention “negligent vicarious liability”). Desert Cab Inc. v. Marino, 823 P.2d 898 (1992), Supreme Court of Nevada. Torres v. Reardon, 3 Cal. App. 4th 831; 5 Cal. Rptr. 2d 52 (1992), California Court of Appeals.  
November 27. Agency law

Hwk 16: Rothman v. Fillette, 503 Pa. 259 (1983). Question: Which party could have more easily detected the fraudulent behavior by the attorney? Explain.
November 29. Criminal law.
December 1. Criminal law and corporate crime.
December 4. Catch-up, review.
December 6. Catch-up, review.
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